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File: EA1213-02

January 23, 2025

Seth Bohnet
Director, Strategic Infrastructure
Department of Infrastructure

Government of the Northwest Territories
P.O. Box 1320, Yellowknife, NT X1A 2L9

Via email: seth_bohnet@gov.nt.ca

Dear Mr. Bohnet,

Re: Directive to the GNWT to provide and analyse mitigation
Mackenzie Valley Highway Project, Government of the Northwest Territories

The Mackenzie Valley Environmental Impact Review Board (Review Board) is concerned that
the Government of the Northwest Territories (GNWT or “the developer”) has not provided
enough details about many of its proposed mitigations for potential impacts of the proposed
the Mackenzie Valley Highway project (the project). Assessing impacts requires the Review
Board to evaluate the likely effectiveness of the GNWT's proposed mitigations to reduce or
avoid impacts. Up to the current point in this environmental assessment (EA), the GNWT has
not provided enough detail about many of its mitigations to allow the Review Board to
conduct such an analysis. In order to meet its burden of proof the GNWT must prove, to the
Review Board'’s satisfaction, that it will effectively mitigate predicted impacts. This includes
both describing options for mitigation and analysing effectiveness.

The developer submitted its Developer’s Assessment Report (DAR) in October 2023.t Since
that time, the EA has been in the analysis phase, which focuses on information gathering. This
phase has included a round of questions and comments on the DAR,? a first round of

1 DAR submission cover letter (PR#90): https://reviewboard.ca/upload/project_document/2023-10-12%20-
%20Final%20MVH%20DAR%20Cover%20Letter.pdf

2 Comments on the DAR, with responses (PR#217):
https://reviewboard.ca/upload/project_document/PR217%200RS%20all%20parties%27%20comments%2C%20developer
%275%20responses%2C%20and%20short%20attachements.pdf
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information requests,®> community sessions,* and technical sessions.> During these steps,
parties have repeatedly asked the GNWT for details of or commitments to mitigation that will
reduce impacts. At the technical sessions, parties repeatedly asked the GNWT to commit to
mitigations, and voiced frustration when the developer repeatedly would only commit to
further discussions (PR#283-285). The developer was advised that the Review Board needs
to know the actual proposed mitigation actions (PR#285 pp13, 14, 17). The EA is now in a
second round of information requests, which is often the last step before the Review Board
decides to move on to the hearing phase of an EA. The information requested about
mitigations is necessary before the project can enter the hearing phase.

1. The description of mitigation GNWT has identified so far is inadequate

Throughout the DAR and in the responses to questions from parties online and in person at
community and technical sessions, the developer has frequently indicated that it would
mitigate impacts using:

e monitoring, management, or mitigation plans;
e working groups;

e adaptive management; and

e existing government programming.

This level of detail about proposed mitigation at this point is inadequate, for the following
reasons:

In terms of relying on future monitoring, mitigation, or management plans as mitigation, the
Review Board understands that the GNWT intends to include details of mitigation in
monitoring, mitigation, and management plans that will be developed leading up to the
construction of the project. These plans may be the right place to set out many mitigations;
however, the GNWT must still describe detailed options for what specific activities it will do
for mitigation that could go into the plans. Without this, the plans are not helpful in
understanding the likely residual impacts after mitigation.

The GNWT has also indicated that it will rely on working groups as mitigation. Working
groups have often been an effective way to identify problems and then apply mitigations on

3 Round 1 IRs and responses: PR#256-267, 270-274, available here: https://reviewboard.ca/node/433/documents
4 Links to community session recordings (PR#279):
https://reviewboard.ca/upload/project_document/PR279%20Note%20t0%20File%20-
%20Community%20Sessions%20Recordings.pdf

5> Technical session transcripts: PR#283-285, available here: https://reviewboard.ca/node/433/documents




Mackenzie Valley

Review Board -\

other projects in the north. However, it is the developer’s responsibility to describe and
analyse mitigation during the EA. Working groups themselves are not a mitigation for most
impacts (other than possibly building trust and communication).

Adaptive management has been identified by the GNWT as mitigation. While the Review
Board supports adaptive management in certain circumstances, it is only effective if there is
good monitoring AND appropriate and effective specific mitigations that will be applied to
actually reduce impacts if they are detected. Relying on adaptive management without these
specifics, and instead generally proposing adaptive management, does not give the Review
Board the information necessary for it to properly evaluate if potential impacts will be
sufficiently mitigated.

The developer has also said that existing government programming will serve as mitigation
for the impacts of this project. Evidence on the records from communities suggests that
some parts of the environment and communities could already be experiencing significant
adverse cumulative impacts from past and current stressors, prior to the addition of impacts
from this project. In other words, there is a possibility that existing plans and programs are
not sufficiently mitigating some existing impacts, even before the project adds additional
impacts. Relying on existing programming is therefore not enough, without more information
about additional mitigation that could be put in place.

2. There is currently not enough information to enter the hearing phase

To proceed to the hearing phase, the Review Board will need to be satisfied with the
information gathered during the analysis phase. A vital part of this information is
understanding how the impacts will be mitigated. Under the MVRMA, the Review Board
cannot recommend that a project proceed if, in its opinion, it is likely to cause significant
adverse impacts after mitigation.

The developer has identified impacts from the project on the environment (which includes
people), some of which the developer has indicated it believes will be significant.¢ In EA, the
onus is on the developer to adequately describe its project, the impacts, and the mitigation
that it will use to reduce impacts, with a particular focus on any impacts that may be

6 In the decision phase, the Review Board will consider all potential impacts and determine which are significant.
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significant.”®? This lets the Review Board assess the effectiveness of mitigation and critical
for the GNWT to prove that it can successfully mitigate predicted impacts.1©

3. Directive to the GNWT

The Board directs the GNWT to improve its submission, providing meaningful details about
each specific proposed mitigation, to allow the Review Board to assess the likelihood of
significant adverse impacts after mitigation. The Review Board is issuing the following
Directive for that purpose:

Directive: The GNWT will provide thorough and detailed responses to questions about
mitigation for project impacts. The developer will clearly describe options for mitigating
impacts, including:

¢ identifying specific mitigations, and
e assessing details of how or under what circumstances different mitigations would be
effective.

To aid the developer, the Review Board has focused its round 2 IRs on the most critical
outstanding issues. The developer does not need to go back and provide new responses
to all past IRs.

If you have any questions or concerns, please contact Catherine Fairbairn at 867-766-7054
or cfairbairn@reviewboard.ca.

Respectfully,

JoAnne Deneron

Chairperson

7 MVEIRB EIA Guidelines page 34: https://reviewboard.ca/file/614/download?token=3dz7s5gt

8 In addition, the Government of the Northwest Territories has responsibilities for providing information and expertise in
Review Board proceedings, as described here: https://reviewboard.ca/file/2724/download?token=5RCoQDjU

? Rules 28-29 and 38 of the Rules of Procedure describe the developer’s obligation to respond to IRs and provide evidence
and supporting materials: https://reviewboard.ca/file/2584/download?token=sRwF_tKr

10 As described in the Reference Bulletin on Government Participation in EA, the Review Board can request information from
government departments to help fulfill its responsibilities: https://reviewboard.ca/file/2724/download?token=5RCoQDjU
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