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Yellowknife, NT X1A 2N7

Sent via email
Dear Ms. Deneron,
Re: Proceeding EA2425-02 — Norman Wells Operation - Request for Ruling

Imperial Oil Resources N.W.T. Limited (“Imperial”) requests a Ruling from the Mackenzie Valley
Environmental Impact Review Board (“Board”) under Rule 50 of the Rules of Procedure for Environmental
Assessment and Environmental Impact Review Proceedings® reversing the Board’s decision to conduct an
environmental assessment (“EA”) of Imperial’s Norman Wells Operations (“NWO”).

The request has been made in the required Form 2 enclosed herewith. In accordance with Rule 52, the
following provides relevant facts to the Ruling, Imperial’s written statement of the issue, explanation of
the Ruling being sought, and reasons why the Board should grant the requested ruling.

Relevant Facts

On November 1, 2023, Imperial applied to the Canada Energy Regulator (“CER”) for a variance to
Operations Authorization (“OA”) 1210-001.% The applied-for variance would extend the expiration date of
the OA for an additional ten years to support the continued operation of Imperial’s NWO. Imperial
proposed no expansions to the NWO operational footprint and no alteration to existing industrial
processes. The application was unrelated to closure activities, which will be the subject of future
regulatory processes.

! Mackenzie Valley Review Board, “Rules of Procedure for Environmental Assessment and Environmental Impact
Review Proceedings” (December 2023), online:
https://reviewboard.ca/process _information/guidance documentation/rules of procedure. Per the
definition of “Ruling” at page 4 of the Rules of Procedure, “Ruling means a decision or order made by the
Board during a Proceeding and issued as part of a Directive and includes decisions in response to a Request for
Ruling or an extension request made under Rule 74, or decisions made during a Public Hearing.”

2 Imperial Oil Resources NWT Limited, “Application for Variance of Operations Authorization 1210-001” (1
November 2023), filing ID: C27037.


https://reviewboard.ca/process_information/guidance_documentation/rules_of_procedure
https://apps.cer-rec.gc.ca/REGDOCS/Item/View/4416597

During June 2024, Imperial applied to the Sahtu Land and Water Board (“SLWB”) to renew water licence
S13L1-007 (“Water Licence”), also in respect of the NWO. No alterations to the Water Licence were
proposed.?

Proceedings in respect of the OA variance application and Water Licence application (the “Applications”)
have been ongoing since December 12, 2023 and June 12, 2024, respectively. The CER application is at
the final stage and the SLWB application is well progressed, with decisions from the CER and the SLWB
required prior to the expiry of the applicable authorizations on December 31, 2024 and March 4, 2025
respectively.

By letters dated September 30, 2024 to the CER and SLWB (the “Referrals”),* the Sahtu Secretariat Inc.
(“SSI”) purported to refer the Applications to the Board for an EA pursuant to section 126(2)(b) of the
Mackenzie Valley Resource Management Act (“MVRMA”).> Imperial understands that the decision to refer
the Applications was made during meetings of the SSI Board of Directors on September 23 and 27, 2024.
Imperial was not provided an opportunity to make formal submissions regarding a potential EA referral
to SSI prior to the decision, nor was it provided with an opportunity to provide a response to SSI’s decision.

On October 4, 2024, responding to the Referrals, the Board issued a Notice of Environmental Assessment
in which the Board concluded that it is required under section 126(2)(b) of MVRMA to conduct an EA of
the Applications, and provided notice of its intention to proceed with a single EA of the “same
development,” which Imperial understands to be the entire NWO (“Decision”).® The Decision does not
provide reasons for the Board’s conclusions that section 126(2)(b) provides a basis upon which to require
an EA of the entire NWO. Imperial was not provided an opportunity to make submissions with respect to
the Decision.

The Board’s most recent Decision to conduct an EA for the Application now subjects the NWO to
significant immediate-term uncertainty and risk. Imperial’s OA expires December 31, 2024, and Imperial’s
Water Licence expires on March 4, 2025. On October 3, 2024, the SLWB suspended Imperial’'s Water
Licence renewal process, and indicated that the process will resume “after the EA is completed as per
subsection 72.22(2) of the MVRMA.” This suspension included cancelation of technical sessions scheduled
for October, a pre-hearing conference (November 2024) and a hearing (January 2025), all based on the
Decision.” An EA of the Applications has the potential to delay the CER and SLWB issuing decisions required
for Imperial to continue operating the NWO into 2025, risking an accelerated shut-in of the NWO with
less than three months lead-time.

3 Imperial Oil Resources NWT Limited, “Type A Water Licence S13L1-007 Renewal Application” (June 2024), online:
Online Review System <https://registry.mviwb.ca/Documents/S24L1-005/52411-005%20-%20S13L1-
007%20Renewal%20Application%20-%20Norman%20Wells%200peration%20-%20Junel2 24.pdf >.

4 Copies of the referrals have been posted to the Board’s registry, available online:
https://reviewboard.ca/registry/ea2425-02

®SC 1998, ¢ 25 [MVRMA].

6 A copy of the Decision is available on the Board’s registry, online:
https://reviewboard.ca/upload/project document/Notice%200f%20EA2425-02%2C%20NWO.pdf

7 Sahtu Land and Water Board, October 3, 2024 Update - Norman Wells Operation Renewal Type A Water Licence,
online: Online Review System, https://new.onlinereviewsystem.ca/review/DD236F7A-6E32-EF11-86C3-
002248B06AC1


https://registry.mvlwb.ca/Documents/S24L1-005/S24L1-005%20-%20S13L1-007%20Renewal%20Application%20-%20Norman%20Wells%20Operation%20-%20June12_24.pdf
https://registry.mvlwb.ca/Documents/S24L1-005/S24L1-005%20-%20S13L1-007%20Renewal%20Application%20-%20Norman%20Wells%20Operation%20-%20June12_24.pdf
https://reviewboard.ca/registry/ea2425-02
https://canlii.ca/t/7vvj
https://reviewboard.ca/upload/project_document/Notice%20of%20EA2425-02%2C%20NWO.pdf

A winter shut-in of this nature would be typically performed only during emergencies, as it creates
heightened risks to worker safety and the environment, and significant logistical challenges. Ice crossings
on the Mackenzie River are not expected to start to be available until mid to late January, increasing risk
through extensive use of helicopters and long lining of material during shut-in operations. Snow and ice
conditions, limited daylight hours, and extreme cold are likely to extend the time and complexity of
operations, increasing the risk of injuries to personnel and the risk of spills due to line freeze-ups or
splitting.

Requested Relief

Imperial respectfully requests that the Board reverse the Decision and decline to conduct an EA of the
Applications. Given the circumstances, Imperial requests a ruling on an urgent basis with a decision by
October 23, 2024 to facilitate decisions regarding the need to shut down NWO by the end of 2024 and
meet regulatory requirements if no approval is in place. If required. Imperial may seek judicial review on
the grounds established in this letter. Imperial and the Court will require time to render an expedited
decision prior to the date shut-in must commence.

Issue Requiring Ruling

The Decision raises the following legal issue requiring a Ruling under Rule 50: “Does section 126(2)(b) of
the MVRMA apply to the Applications?”

Imperial submits that the answer to the above issue is “no.”

Reasons Why the Ruling Should be Granted

As confirmed recently by the Supreme Court of Canada, law and policy are clear that “environmental
assessment processes are prospective in nature; they ‘seek to anticipate, prevent or reduce
environmental impacts of proposed new activities rather than try to manage the impacts of existing
activities.””® The NWO is an existing activity that has operated without material alterations for
approximately forty years, and which is now approaching the end of its operational life. The Applications
seek routine renewals in order to maintain the economic and environmental status quo for an additional
five to ten years, in anticipation of final abandonment and reclamation, the latter of which will be subject
to separate future applications.

Imperial submits that section 126(2) of the MVRMA does not apply to the Applications for the following
reasons:

1. Section 157.1 of the MVRMA excludes the NWO from the application of Part 5 and 126(2)(b)
specifically.

2. The Applications are not a “proposal for a development” as contemplated under section
126(2)(b).

3. The Referrals are duplicative of proceedings before the CER and SLWB that are substantially
completed, and unnecessarily interferes with final determinations in those matters.

8 Reference re Impact Assessment Act, 2023 SCC 23 at para 10, citing Doelle, Meinhard, and Chris Tollefson.
Environmental Law: Cases and Materials, 3rd ed. Toronto: Thomson Reuters, 2019.


https://canlii.ca/t/k0l1g

4. Imperial was not provided an opportunity to be heard in respect of the Referrals and Board’s
Decision prior to their issuance.

1. Part 5 of the MVRMA Does Not Apply to the NWO

The NWO has existed for more than 100 years and underwent its last substantial alteration in the early
1980s, at which time the operations were expanded to their current footprint and operational capacity.
The proposed NWO development underwent review by an Environmental Assessment Review Panel, the
National Energy Board and the Northwest Territories Water Board through three separate public hearings
prior to receiving applicable approvals. Thereafter Imperial held multiple authorizations, licences, and
approvals in respect of the expanded development, including the following:

a) A Development Plan Approval for the expanded NWO from the Department of Energy, Mines and
Resources on March 29, 1982, a copy of which is attached as Appendix “A”.

b) Water Authorization and Licence N3L3-0919, issued by the Northwest Territories Water Board in
1982, a copy of which is attached as Appendix “B”.

Construction of the NWO was subsequently completed pursuant to the Development Plan Approval and
has continued without significant alteration pursuant to multiple renewal and extension applications for
applicable authorizations, including, most recently, the Applications which are the subject of referral by
the SSI.

Section 157.1 of the MVRMA states:

Part 5 [Mackenzie Valley Environmental Impact Review Board, ss 111-
144] does not apply in respect of any licence, permit or other
authorization related to an undertaking that is the subject of a licence or
permit issued before June 22, 1984, except a licence, permit or other
authorization for an abandonment, decommissioning or other significant
alteration of the project.

Northwest Territories courts have consistently interpreted section 157.1 as exempting undertakings that
held licences prior to June 22, 1984 from full-scale environmental assessments, except where the
application concerns a significant alteration to that undertaking.

In North American Tungsten Corporation Ltd. v Mackenzie Valley Land and Water Board ("Tungsten"),’
the Court of Appeal quashed a decision to refer a 2002 application by North American Tungsten
Corporation for renewal of a water licence first issued in 1975, which had expired and been renewed
several times. The Court determined that section 157.1 grandfathers an undertaking that was licenced
prior to June 22, 1984, and that there is no requirement that the pre-1984 licence remain in effect at the
time of application for a new licence, permit or other authorization in respect of the same undertaking.
The Court concluded, based on a review of the MVRMA, that section 157.1 must be interpreted in a
manner consistent with its purpose, which the Court found was to exempt undertakings predating the
introduction of federal EA legislation as of June 22, 1984. As the Court explained:

Both the Comprehensive Agreements and the MVRMA also clearly
recognize that a full scale environmental review will not be appropriate

92003 NWTCA 5 [Tungsten].


https://canlii.ca/t/5bjz

in respect of certain existing permits, projects and licences. Instead, both
reflect that some grandfathering of existing developments is required to
balance competing interests. 1°

In Canadian Zinc Corporation v Mackenzie Valley Land and Water Board ("Zinc"),'! the Northwest
Territories Supreme Court went further, quashing a decision of the Mackenzie Valley Land and Water
Board to require an EA in respect of an application to reopen a winter road in 2003. The Court concluded
that section 157.1 exempted the application from EA under Part 5 of the MVRMA, notwithstanding that
the only connection between the 2003 application and the original land use permit was that the applied-
for road would use the same right of way; that there would be substantial differences in, among other
things, the materials and volumes that would be hauled and the renewal terms of the two licences; that
the road had been in disuse for 20 years; that the initial permit had expired and had not been renewed;
and that the applicant had not previously held a permit in respect of the road, having purchased assets of
the defunct company that originally operated the mine to which the road was connected. Justice Schuler
concluded:

..it is the project or undertaking that is exempt from s. 157.1, not the
owner or the permit holder....

| find there is no requirement under the legislation that there be
continuity as to the owner of the undertaking and no requirement that
the pre-June 22, 1984 permit had been continued by successive renewals
after that date.

The permit sought by CZC is related to the operation of the winter access
road. A permit had been issued to Cadillac before June 22, 1984 in
respect of that same undertaking. Therefore, s. 157.1 governs and Part 5
does not apply.?

As both Courts established in Tungsten and Zinc, section 157.1 applies to undertakings that were initiated
and approved prior to June 22, 1984, exempting from an EA any extensions, renewals, alterations to, and
transfers of licences and authorizations which do not involve significant alteration to those undertakings.
Imperial’s NWO was initiated prior to 1984 and received licences and permits allowing that development
prior June 22, 1984, including the attached Development Plan Approval and Water Authorization and
Licence. The Applications do not propose any significant alteration of the NWO from what was
contemplated and approved at the time the Development Plan Approval and Water Authorization and
Licence were issued. Accordingly, EA proceedings under Part 5 of the MVRMA do not apply to the
Applications, and the Board is not required or indeed authorized to proceed with an EA upon referral by
Ssl.

10 Tungsten at para 24. Reference to “Comprehensive Agreements” includes the Sahtu Agreement discussed
below.

11 2005 NWTSC 48 [Zinc].

12 |pid at paras 69-71.


https://canlii.ca/t/1knrx

2. The Applications Are Not a “Proposal for a Development”

Imperial submits for reasons stated above that Part 5 of the MVRMA does not apply to the NWO. As such
there is no need to consider whether the Referrals trigger section 126(2)(b). Imperial further submits that,
consistent with judicial interpretations of comparable federal EA regimes,*® the text of 126(2)(b) and the
scheme of the MVRMA restricts EAs to prospective developments rather than existing operations where
no new material expansions are contemplated.

Section 126(2) exists within the context of Part 5, one purpose of which is to gather information that will
“provide the decision maker with an objective basis for granting or denying approval for a proposed
development,”!* as opposed to an existing development. The relevant portion of section 126(2) states:

(2) Notwithstanding any determination on a preliminary screening, the
Review Board shall conduct an environmental assessment of a proposal
for a development that is referred to it by

[...]

(b) the Gwich’in or Sahtu First Nation, in the case of a development to be
carried out in its settlement area or a development that might have an
impact on the environment in that settlement area... [emphasis added]

The Board’s obligation to conduct an EA upon referral, as provided in the above text, exists only in relation
to a “proposal for a development” that is “to be carried out” within the relevant settlement area.

The term “proposal for a development,” which also appears in the definition of an “environmental
assessment” and screening, scoping and environmental assessment provisions, is not defined in the
MVRMA, yet is clearly intended to be more limited than an unqualified “development” as this term is used
elsewhere in the Act.'® “Proposal for a development” reflects the defined term “development proposal”
in the Sahtu Dene and Metis Comprehensive Land Claim Agreement (“Sahtu Agreement”),*® which defines
a development proposal as “a proposed development activity outside local government boundaries, or

13 See e.g., Canada (Minister of the Environment) v Bennett Environmental Inc., 2005 FCA 261 at paras 80-81:
“Parliament deliberately aimed the CEEA at proposed activities of specified kinds, not at every possible activity
that may be undertaken by anyone, at any time. In my view, the reason for that particular focus of the CEEA is
to ensure that the potential environmental effects of an activity are assessed in the planning stage. This
reflects a public policy that favours an environmental assessment regime that is both effective and efficient,
and that respects the need for fairness to proponents of projects.” (Emphasis in original). See also Inter-Church
Uranium Committee Educational Co-operative v. Canada (Atomic Energy Control Board), 2004 FCA 218;
Tsawwassen Indian Band v Canada (Minister of Finance), 1998 CanlLll 7586 (FC); Hamilton Wentworth
(Regional Municipality Of) v Canada (Minister of The Environment), 2001 FCT 381, aff'd 2001 FCA 347.

14 MVRMA, s 115(1).

15 Development is defined at section 111(1) as “any undertaking, or any part or extension of an undertaking, that is
carried out on land or water.”

16 Sghtu Dene and Metis Comprehensive Land Claim Agreement, Vol |, online: https://www.rcaanc-
cirnac.gc.ca/eng/1100100031147/1543258621708#chp25



https://canlii.ca/t/1l6h8
https://www.canlii.org/en/ca/fca/doc/2004/2004fca218/2004fca218.html
https://canlii.ca/t/4c8j
https://canlii.ca/t/p84
https://canlii.ca/t/4jr1
https://www.rcaanc-cirnac.gc.ca/eng/1100100031147/1543258621708#chp25
https://www.rcaanc-cirnac.gc.ca/eng/1100100031147/1543258621708#chp25

within such boundaries where the undertaking would be likely to have a significant impact on air, water
or renewable resources.”

Had the Parties to the Sahtu Agreement intended that SSI be permitted to direct an existing operation to
an EA during renewals, Imperial submits that section 24.3.5 would refer only to a “development,”?’
without the qualification of a proposal. The choice of the forward-looking term “proposed development”
in the Sahtu Agreement reflects leading case law at the time of drafting, which defined the purpose of EA
as being to gather information that will “provide the decision maker with an objective basis for granting
or denying approval for a proposed development.”*® This term is used throughout the enabling provisions
for Part 5 of the MVRMA, including the specific enabling provision for section 126(2) at section 24.3.5 of
the Sahtu Agreement.®

The Applications are not a development proposal. The NWO activities to which the Applications relate has
been approved since at least the 1982 Development Plan Approval and the 1982 Water Authorization and
Licence shown in the appendices to this submission. The Applications themselves do not propose any new
“development,” as defined in the MVRMA.? Section 126(2) was not intended to apply to routine renewals
such as the Applications, and the Board is not required to conduct an EA in response to a referral that
relies on an incorrect interpretation of that section’s authority.

3. The Proposed EA Duplicates and Interferes with Ongoing Proceedings

The Referrals follow nine months of comprehensive proceedings before the CER in connection with the
OA variance, including nearly 300 documents and more than 50 filings, 71 information requests of the
CER, and 42 information requests of intervenor groups. Sahtu governmental authorities have issued and
have had full responses to information requests through that proceeding, including extensive information
regarding environmental effects of continued operation of the NWO and opportunities to propose and
comment on proposed mitigations and authorization conditions. An EA at this stage is duplicative and
serves only to delay decisions on the Applications, which are urgently needed to avoid unsafe and
unnecessary winter shut-in of the NWO.

As acknowledged by the Courts in both the Tungsten and Zinc decisions described above, an analysis of
whether an EA is required must recognize the distinction between conditions imposed before a project is
built (“facility compliance”) and operational standards applicable to existing projects (“operational
compliance”).?! The Courts acknowledged significant environmental concerns raised by intervenors in

”

17 See section 2.1.1 of the Sahtu Agreement, which establishes a discrete definition for a “development activity,
meaning “any private, local, territorial or federal government undertaking, or extension thereof, on land or
water.”

18 Friends of the Oldman River Society v Canada (Minister of Transport), 1992 CanlLll 110, 1992 1 SCR 3 at 71.

1% The text of 25.3.4 states: “A development proposal in the settlement area or which may impact upon the
settlement area may be referred for assessment to the Review Board by the Sahtu Tribal Council or any
governmental authority, and by the Review Board on its own motion.”

20 |n the context described above, reference to “any part or extension of an undertaking” in the definition of
“development” at section 111(1) of the MVRMA refers only to extensions of the physical activities that may
result in new impacts requiring assessment, and not an extension to the term limit of a licence or
authorization, which are properly referred to as a “renewal” or “amendment” throughout the legislation.

21 Tungsten at para 34; Zinc at para 72.


https://canlii.ca/t/1bqn8

both cases that were serious and worthy of consideration, yet affirmed that, in the context of an existing
project, these concerns can and should be addressed in the application proceedings and conditions
attached to the permit sought. The concerns raised in the Referrals have been extensively considered in
CER and SLWB proceedings during the previous nine months and are being addressed in conditions for
operations compliance under the renewed OA and Water Licence.

The Decision is inconsistent with both the case law and the specific drafting of the MVRMA and the Sahtu
Agreement, discussed above, and with the guiding principles of Part 5 of the MVRMA, which require that
“the process established by this Part shall be carried out in a timely and expeditious manner.”?> The NWO
has had, and will continue to have, operational oversight by both the CER and SLWB. To direct an EA of
this longstanding operation at this stage results in considerable uncertainty and duplication.

4. Imperial Was Not Provided an Opportunity to be Heard

The Decision has the potential to directly and significantly impact Imperial’s ability to operate NWO assets
from December 31, 2024 onward, with impacts on contractual, human resources and reputational issues.
Imperial had a legitimate expectation of procedural fairness given the Board’s departure in its Decision
from previous decisions, policies and procedures; the statutory scheme of the MVRMA as discussed
above; and the impacts of the Decision to Imperial.

Decisions to commence an EA are typically conducted under the screening procedures of section 124 of
the MVRMA and in accordance the Board’s “Guideline for Preliminary Screeners,”? which directs that
screenings of large and complex projects such as the NWO, including Type A Water Licence applications
specifically, be made earlier rather than later to avoid uncertainty among all parties and reduce
duplication.?® Imperial has held, and has regularly renewed, operating licences, permits, and
authorizations for the NWO since the early 1980s. A Board EA has never previously been required of
Imperial, nor is Imperial aware of the Board having previously conducted an EA in connection with any
other party’s OA renewal or water licence renewal application. Most recently, in the context of Imperial’s
2014 Water Licence Renewal, the Sahtu Land and Water Board determined that the application is exempt
from screening under the Preliminary Screening Exemption List Regulations, taking into account the
preliminary screening conducted in its 2003 renewal application.”® The Northwest Territories Supreme
Court has recently affirmed the reasonableness of similarly relying on prior screening decisions in the
context of renewal applications which do not change the project scope.?® The Decision departs
significantly from normal regulatory practices in the Northwest Territories and Imperial’s legitimate
expectations of the same.

Given this unexpected departure from the normal course, Imperial would at a minimum have expected to
be provided with the opportunity to respond to the referrals or to be make submissions in respect of the

22 MVRMA, s 115(1)

23 Mackenzie Valley Review Board, “Guideline for Preliminary Screeners” (November 2022), online:
https://reviewboard.ca/file/2400/download?token=u2JAmsnR [Screening Guideline].

24 Screening Guideline at p 25, PDF p 26.

25 See Reasons for Decision — S13L1-007 — Imperial Oil Resources N.W.T. Ltd., Norman Wells Operations (31
December 2014) at p 4, online: https://registry.mvlwb.ca/Documents/S13L1-007/513L1-007 - Reasons for
Decision - Dec 31_14.pdf.

%6 See e.g. Gwich’in Tribal Council v KBL Environmental Ltd et al, 2024 NWTSC 37.


https://reviewboard.ca/file/2400/download?token=u2JAmsnR
https://canlii.ca/t/k5r7d

Decision before commencement of an EA, particularly given the timing of the Decision and the significant
impact that delay to the OA and Water Licence renewals will have on Imperial’s ability to safely operate
the NWO, as described above. Imperial was provided no formal notice of SSI’s intention to issue the
Referrals and was provided no opportunity to respond to the Referrals prior to the Board issuing its
Decision. Imperial submits that the Board unfairly failed to provide Imperial with an opportunity to be
heard, contrary to the legal principles of procedural fairness and natural justice. Imperial respectfully
requests that the revisit its Decision in light of these deficiencies and address incorrect interpretations of
section 126(2) as set out above.

Conclusion

In summary, Imperial submits that the applicable case law and principles of statutory interpretation
clearly establish that Part 5 does not apply to the Applications and that therefore this is no jurisdiction
to refer or require an EA in this case. The uncertainty created by the Referrals so late in the Application
review process is significant, having potential immediate and longer-term operational impacts some of
which go beyond the NWO itself. For these reasons, Imperial respectfully requests that the Board
reverse the Decision on an urgent basis.

Sincerely, /

Nathan Baines
Supervising Counsel
Imperial Qil Limited

cc:
Valerie Gordon, Chair, SLWB
Paul Dixon, Executive Director, SLWB
Ramona Sladic, Secretary of the Commission, CER
Charles McNeely, Chairperson, Sahtu Secretariat Inc.
Erin Kelly, Deputy minister, GNWT Department of Lands
Lisa Dyer, Director General, CanNor — Northen Projects Management Office
Kim Pawley, Crown-Indigenous Relations and Northern Affairs Canada
Mike Roesch, Manager, Resource and Land Management, CIRNAC
Jaclyn Mersereau, Environment and Technical Lead, Imperial
Brad Gilmour, Osler, Hoskin & Harcourt LLP



Appendix “A”: Norman Wells Development Plan Approval (29 March 1982)








































































Appendix “B”: Water Authorization and Licence (1982)
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