August 15, 2025

Patricia Coyne,

Manager, Mackenzie Valley Highway Environmental Affairs
Department of Infrastructure

Government of Northwest Territories

4922 48" Street, Yellowknife NT X1A 2L9

SENT ELECTRONICALLY ONLY
By Way Of: patricia_coyne@gov.nt.ca
Cc: cfairbairn@reviewboard.ca

RE: Review of Mitigation Options Summary Tables for the Mackenzie Valley Highway Project
Environmental Assessment (EA1213-02)

Acho Dene Koe First Nation writes to provide comments regarding the Government of Northwest
Territories’ Socio-Economic and Biophysical Mitigation Tables for the Mackenzie Valley Highway project,
which were provided as supplement to the Mackenzie Valley Highway Project project’s Environmental
Assessment.

Background
Acho Dene Koe First Nation’s Traditional Territory and Waters span three jurisdictions: British Columbia,
the Yukon Territory and the Northwest Territories.

Our main community is currently settled in Fort Liard, north of the British Columbia-Northwest Territories
border, but our members continue to use and occupy our Traditional Territory as a whole. As our
ancestors did, we hunt, trap, fish, and gather for food, social, cultural, and trading purposes throughout
our Traditional Territory.

We adhered to Treaty 11, and as such, we have treaty-protected hunting rights. Additionally, we assert
Aboriginal rights, including title, throughout our Traditional Territory.

Our rights, and our Traditional Territory, are affected by the proposed decision.

Acho Dene Koe First Nation Treaty and Aboriginal Rights

In 1922, our ancestors adhered to Treaty 11, and these rights are constitutionally protected pursuant to s.
35(1) of the Constitution Act, 1982. Among other things, Treaty 11 protects our right to pursue our usual
vocations of hunting, trapping and fishing. When signing Treaty 11, our ancestors were assured that this
liberty would not be taken away or curtailed. Any erosion of our ability to hunt, trap, and fish would be a
serious infringement of our Treaty rights.

The courts have cast serious doubt on whether Treaty 11 extinguished Aboriginal title to the land. In Re:
Paulette's Application, the trial judge found that “notwithstanding the language of the two treaties there
is sufficient doubt on the facts that aboriginal title was extinguished.'

"' Re: Paulette's Application, [1973] 6 W.W.R. 97 (N.W.T.) [Re: Paulette's Application].
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More recently, the Federal Court recognized that the Federal Government's failure to set aside reserves
for Sambaa K'e First Nation was a fundamental breach of Treaty 11, and Sambaa K'e continued to have a
strong prima facie case for Aboriginal title, which elevated the Crown'’s duty to consult with them.?
Accordingly, in our view, our Aboriginal rights, including Aboriginal title, have never been ceded,
abandoned, or extinguished in any part of our Traditional Territory.

Aboriginal rights, which include title, are constitutionally protected legal rights, pursuant to s. 35(1) of the
Constitution Act, 1982. Aboriginal rights include a priority right to use resources (e.g. fish, wildlife, trees,
traditional medicines and foods). Aboriginal title confers on the rights-holding group the exclusive right
to decide how the land is used and the right to benefit from those uses, subject to the restriction that the
uses must be consistent with the collective nature of the interest and the enjoyment of the land by future
generations.3

Acho Dene Koe First Nation holds constitutionally protected Treaty rights, asserts strong Aboriginal rights
within our Traditional Territory, and takes seriously any infringement of our rights.

Crown'’s Duty to Consult

Where the Crown has "knowledge, real or constructive, of the potential existence of the Aboriginal right
or title and contemplates conduct that might adversely affect it”, the Crown has a duty to consult with the
First Nation (Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511 at para. 35).

Acho Dene Koe First Nation currently uses, and has traditionally used, our Traditional Territory for fishing,
hunting, trapping, and gathering. Development and resource exploitation have already significantly
impacted and infringed on our Treaty and Aboriginal rights and title, and any new developments will
infringe on our rights in a compounding manner. An infringement cannot be justified, without meaningful
consultation and accommodation, which may include compensation.

Acho Dene Koe First Nation expects and intends to enter into full meaningful consultation with the
Government of Northwest Territories prior to any decision that has the potential to infringe on our
Treaty or Aboriginal rights. The importance of protecting our Treaty and Aboriginal rights, and of
preserving natural resources, cannot be overstated.

REFERRAL RESPONSE

Mackenzie Valley Highway Project

The Government of Northwest Territories is proposing to construct and operate the Mackenzie Valley
Highway project, a permanent all-season transportation corridor extending from Wrigley to Norman
Wells.

This infrastructure project involves new highway construction, associated quarries, borrow sources, and
water crossings under various authorizations, including land use permits and water licenses.

Although the proposed corridor does not pass directly through Acho Dene Koe First Nation's asserted
traditional territory, the Mackenzie Valley Highway project lies within the broader Dehcho and Sahtu

2 Sambaa K'e Dene First Nation v. Duncan, 2012 FC 204.
3 R. v. Sparrow, [1990] 1 S.C.R. 1075 and Delgamuukw v. B.C., [1997] 3 S.C.R. 1010; Tsilhqot’in Nation v.
British Columbia, 2014 SCC 44.
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regions and facilitates significant new access through ecologically and culturally sensitive areas
historically used by Acho Dene Koe First Nation members for harvesting and travel.

We bring to the attention that the project will alter regional movement patterns, increase traffic volumes
and resource access, and introduce indirect impacts on wildlife and harvesting that affect Acho Dene Koe
First Nation rights and interests.

The areas affected by this project are ecologically rich and culturally important.

The introduction of a high-traffic transportation corridor risks disturbing wildlife behavior, fragmenting
habitat, and increasing pressures on harvesting, all of which affect the meaningful exercise of Acho Dene
Koe First Nation's rights. Given these considerations, and the long-term footprint of the Mackenzie
Valley Highway project, Acho Dene Koe First Nation emphasizes the need for robust mitigation,
transparent monitoring, and continued consultation on wildlife, access management, and cumulative
effects.

Socio-Economic and Biophysical Mitigation Tables

Acho Dene Koe First Nation has reviewed both the Socio-Economic Mitigation Table and the Biophysical
Mitigation Table submitted by the Government of Northwest Territories in response to the Mackenzie
Valley Environmental Impact Review Board’s January 2025 directive.

The following comments identify where these tables fail to adequately address concerns previously
raised by Acho Dene Koe First Nation:

1. Procurement Strategy Detail

The mitigation commitment to "support local business and employment" in the Socio-Economic
Mitigation Table lacks clarity on how Indigenous-owned businesses will be prioritized in procurement
processes. No measurable targets, timelines, or reporting commitments are included to ensure
Indigenous participation in contracting opportunities.

Acho Dene Koe First Nation requests that the Government of Northwest Territories clarify how
Indigenous-owned businesses will be prioritized in the project’s procurement processes, including
consideration of targets, evaluation criteria, and public reporting of contracting outcomes.

2. Wildlife Monitoring Indicators and Response Triggers

In the Biophysical Mitigation Table, indicators are frequently left undefined (e.g., “monitoring indicator to
be determined” or “distance to be determined”), and the conditions under which management actions
would be triggered remain unclear.

For example, adaptive measures such as signage or speed reductions are framed as reactive, but there is
no commitment to what data thresholds would prompt these responses.

Acho Dene Koe First Nation requests that Government of Northwest Territories clearly define the
indicators that will be used to monitor Caribou and Moose movement and mortality (e.g., thresholds for
collar data proximity, collision frequency) and describe what management actions will be implemented
once those thresholds are exceeded.
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3. Wildlife Incident Reporting and Action Framework

While the Biophysical Mitigation Table outlines reporting requirements for wildlife incidents, it lacks clear
thresholds for what triggers changes to mitigation measures or construction practices. Without such
thresholds, the utility of the incident reporting system is unclear.

Acho Dene Koe First Nation requests that the Government of Northwest Territories define specific
thresholds or patterns (e.g., number or frequency of wildlife-vehicle collisions) that will trigger reviews or
changes to mitigation measures and outline a timeline for response actions following incident reporting.

4. Role of the Government of Northwest Territories’ Environment and Climate Change Renewable
Resource Officer

The Biophysical Mitigation Table references the creation of a new ECC Renewable Resource Officer
position, but it is unclear how this role differs from existing Government of Northwest Territories’ officers
or how it is resourced. There is also no information on whether this officer will be stationed in or near
affected communities.

Acho Dene Koe First Nation requests that the Government of Northwest Territories provide a clear job
description for the ECC Renewable Resource Officer, including the officer’s jurisdiction, relationship to
existing Government officers, role in enforcement and education, and how the position will be staffed
and funded long term.

5. Harvest Management Triggers

The Biophysical Mitigation Table includes voluntary harvest reporting and references to monitoring
changes in boreal caribou and moose harvest levels. However, there are no clear triggers for action if
harvest levels rise, nor commitments for increased monitoring or regulation.

Acho Dene Koe First Nation requests that the Government of Northwest Territories commit to co-
developing threshold-based harvest management triggers in collaboration with Indigenous
governments to ensure appropriate action is taken if harvest levels rise to unsustainable levels.

6. Baseline Data for Fish Populations

Under the Fish and Fish Habitat section of the Biophysical Mitigation Table, the Government of
Northwest Territories states that there is insufficient baseline data to define clear impact thresholds for
fish harvest. However, no plan is proposed to improve that baseline data or ensure that future patterns
of fishing pressure are tracked and managed.

Acho Dene Koe First Nation requests that the Government of Northwest Territories commits to
developing a baseline fish population monitoring program in collaboration with Indigenous
governments and outline how Indigenous harvest data (including Traditional Knowledge) will be
respectfully integrated into future impact assessments and responses.

7. Restoration Commitments for Access Roads and Borrow Sites

While the Biophysical Mitigation Table references reclamation of temporary access roads and borrow
sources, there is no commitment to timelines, standards for revegetation, or long-term monitoring of
restored sites.
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Acho Dene Koe First Nation requests that the Government of Northwest Territories provide restoration
timelines, define success criteria for revegetation and ecological function recovery, and commit to long-
term monitoring of restored areas with publicly available results.

8. Social and Human Health Impacts

Acho Dene Koe First Nation acknowledges that the Socio-Economic Mitigation Table outlines a range of
measures to address social and human health impacts related to increased access to drugs, alcohol, and
transient populations. We stress the importance of ensuring these programs are fully resourced, culturally
appropriate, and adaptable to changing conditions throughout the project lifecycle.

Acho Dene Koe First Nation requests that both the Safety and Security Plan for Vulnerable Community
Members and the Well-Being Adaptive Management Plan be shared with our Lands Office for review and
input.

Acho Dene Koe First Nation requests that the Government of Northwest Territories adhere to the best
environmental management practices throughout the lifecycle of the Mackenzie Valley Highway project
to minimize impacts on the lands, waters, and wildlife integral to our Nation.

Given the sensitivity of these areas and the concerns outlined above, we emphasize the need for a
sustained consultation process throughout all phases of the project. Finally, Acho Dene Koe First Nation
remains committed to working collaboratively with the Government of Northwest Territories and relevant
agencies to support local monitoring and integrate Traditional Knowledge in ways that strengthen
environmental protection and uphold our rights and responsibilities as stewards of the land.

In the spirit of collaboration and relationship building, Acho Dene Koe First Nation encourages the
Ministry to consider use of Acho Dene Koe First Nation owned businesses in the execution of this project.

For further information please contact Jason Dorey, Business Development Manager at
jasondorey@adkcorporate.ca.

If you have any questions concerning our response, we ask that you email our Lands Office at
lands@adkfirstnation.ca

Thank you.

Yours truly,
ACHO DENE KOE FIRST NATION

Cc. Chief Eugene Hope
Jason Dorey, Manager of Business & Economic Development (Acho Dene Koe Group of Companies)
Mark MacDougall, Lands Director (Consultant ~Shared Value Solutions)
Sonia Timbre, Manager of Lands and Environmental Stewardship
Council



